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I.  INTRODUCTION,.

Pursuant to the Assigned Commissioner's Ruling dated May 7, 2007 ("ACR"), SureWest
TeleVideo ("STV") submits these reply comments in response to parties' opening comments on
Phase II issues éddressing implementation of the Digital Infrastructure and Video Competition
Act of 2006 ("DIVCA") filed on May 31, 2007.!

STV disagrees with those parties that suggest that smaller providers should be held to the
same build-out standards imposed on larger providers with over 1,000,000 telephone subscribers.
STV and other providers with smaller local exchange carrier ("LEC") affiliates lobbied
extensively for legislation that would give them greater flexibility relative to video build-out
requirements. Any rules adopted to implement California Public Utilities Code Section 5890(c)
must reflect the Legislature's intent to create less stringent build-out requirements for smaller
providers.

Some parties have proposed substantial new reporting requirements in their opening
comments. In its opening comments, STV opposed any reporting requirements beyond those
specifically mandated in DIVCA. STV does not repeat its arguments in these reply comments,
~ but reiterates its opposition to the adoption of new reporting requirements beyond those
specifically identified in DIVCA.

STV agrees with AT&T's proposal to update General Order 169 to reflect notice

requirements triggered by the imminent entry of a provider into a particular market.

IL. THE COMMISSION SHOULD REJECT PROPOSALS TO APPLY THE SAME
| BUILD-OUT STANDARDS TO LARGER AND SMALLER PROVIDERS.

Instead of applying concrete build-out standards to smaller providers as it did for larger

“providers, AB 2987 adopted a more relaxed approach. Specifically, smaller providers are only
required to build facilities within a reasonable time and are not required to build at all in

geographic areas where "the cost to provide video service is substantially above the average cost

'STV received opening comments from AT&T California ("AT&T"), California Cable
and Telecommunications Association ("CCTA"), California Community Technology Policy
Group et al. ("CCTPG"), the Division of Ratepayer Advocates ("DRA"), the Greenling Institute
("Greenlining"), the Small LECs, and Verizon. '



of providing video service in that telephone service area."® This statutory approach reflects the

difficulty in applying a uniform set of standards to a varied group of smaller providers. In the
“small ILEC community, service areas are dramatically dissimilar, ranging from the mountains to
 the Central Valley. These service areas naturally present different issues to tackle, and the fact
that these companies are smaller means that their access to capitél is much more limited than that
of an AT&T or a Verizon. Given these considerations and the flexibility embodied in Section
5890(c), STV advocated in opening comments that the Commission should adopt safe harbors
- for build-out that would provide smaller operators the ability to avoid questions about their pace
of build-out while they strive to meet the requirements imposed on them by Section 5890(c).
Establishing safe harbors for smaller providers will provide added certainty to those who choose
to meet them and will minimize the potential for additional Commission proceedings
investigating compliance with Section 5890(c).

In contrast, several commenting parties representing consumer groups contend that build-
out requirements applicable to larger providers should apply equally to smaller providers.? As
discussed above, applying a one-size-fits-all approach to build-out requirements ignores
legislative intent that smaller providers should not be subject to the same build-out requirements
applied to larger carriers. Such intent is consistent with the fact that build-out standards reflected
in Section 5890(e) were negotiated specifically for each of AT&T and Verizon. As the Senate
Floor Analysis for AB 2987 confirms: '

The authors have negotiated buildout commitments from each of the two
largest telecommunications companies. Those commitments, 25 percent
of customers offered video service within two years, and 40 percent
within five years for Verizon, and 35 percent within three years and 50
percent within five years for AT&T, reflect the different technology and
installation hurdles faced by each company. While well short of 100
percent, these requirements are far more than either company has agreed
to in any other state.”

The legislature was clearly concerned that imposing overly rigorous build-out requirements for

the two largest companies could jeopardize video competition in California. Applying to smaller

2 Cal. Public Util. Code § 5890(c).
3 See CCTPG et al. Opening Comments, p. 3; Greenlining Opening Comments, p. 1.
% Senate Floor Analysis for AB 2987, August 28, 2006, p. 4.



providers standards that represent the most significant build-out commitments in the country by
either AT&T or Verizon does not recognize the "different technology and installation hurdles"
faced by smaller providers, the very factors that led the Legislature to adopt different standards
for each of AT&T and Verizon. If the Legislature had intended that the same build-out standards
should also apply to smaller providers, it simply would have included smaller providers in the
Section 5890(b) and (e) requirements. Further, as the Legislature established different build-out
standards for AT&T and Verizon, certainly different build-out standards are appropriate for the
smaller providers. The proposals to apply to smaller providers the exact AB 2987 standards
applicable to either AT&T or Verizon is inappropriate and not in keeping with DIVCA.

Beyond setting general build-out standards for smaller providers that are exactly the
same as larger providers, DRA also urges the Commission to apply to smaller providers the
Section 5890(b) standards for passing low-income households that apply only to larger
providers.’ In effect, DRA asks the Commission to ignore the law and apply standards to smaller
providers that were only intended to apply vto the larger providers. However, DIVCA establishes

two build-out frameworks: one for providers with 1,000,000 or more telephone éustomers and
| another for those providers with less than 1,000,000 telephone customers. Larger providers have
specific build-out requirements for service area coverage (Section 5890(e)) and low-income
household coverage (Section 5890(b)). Smaller providers, in contrast, do not have these specific
build-out benchmarks, but are required to build out in their telephone service areas within a
reasonable time, subject to the caveat that they do not have to build out in areas where the cost to
do so is high (Section 5890(c)). Simply stated, applying the stringent, larger provider build-out
requirements to smaller providers is inconsistent with the law and legislative intent reflected in
the statutory build-out framework.

CCTA also appears to contend that safe harbors identified in DIVCA for larger providers
should apply equally to all incumbent LECs, regardless of size.5 CCTA bases its argument on
the assumption that the Legislature divided the video market into two halves: incumbent LECs

and incumbent cable operators, or, as CCTA puts it, that DIVCA did not intend to create a third

3 See DRA Opening Comments, p. 2; see also Cal. Public Util. Code § 5890(b).

¢ See CCTA Opening Comments, pp. 5-6 (contending that standards in Section 5890(e)
should apply to smaller ILECs).



tier of state franchise holders.” However, CCTA ignores the various versions of AB 2987 and
what they tell us regarding the Legislature's intent. As recently as two weeks prior to its passage
by both houses, AB 2987 explicitly treated separately "telephone service providers of last resort"
and non-providers of last resort, both of which were subject to different standards than those that
applied to providers with 1,000,000 telephone customers. Consistent with the plain meaning of
the provisions of the as-adopted AB 2987, the fact that smaller ILEC providers were identified
for distinct build-out requirements in earlier versions of AB 2987 confirms that Section 5890(c)
establishes distinct build-out requirements for smaller ILEC providers as compared to those
build-out standards set forth in Sections 5890(b) and (e) for AT&T and Verizon.

Furthermore, to the extént CCTA's comments suggest that Section 5890(c) was actually
intended to address incumbent cable operators,® this suggestion is completely unsupported. As
even CCTA acknowledges, neither Section 5890(c), which applies to smaller providers, nor
Section 5890(e), which applies to larger providers, impose any real build-out obligation on
incumbent cable operators.” Both sections base build-out requirements on the assumption that a
company offers voice first and follows with video. Because cable operators offer video first, any
telephone customers they secure will per se have a video service available to them. Under these
circuin_stances, incumbent cable operators will not, for the most part, be required to construct
new facilities to comply with Section 5890(c). That means the only entities that are likely to
experience new construction obligations if they secure state-issued franchises are smaller
telephone companies. Accordingly, Section 5890(c) was not drafted to accommodate incumbent
cable interests, but to address video build-out for smaller ILECs. |

Any suggestion that néw entrants into the video market must be held to the same build-
out standards imposed on legacy, incumbent cable operators, which were usually the sole

provider of wireline-based video services, should be disregarded. As a comparable parallel, STV

7 See CCTA Opening Comments, p. 2.

8 See CCTA Opening Comments, p. 4 ("Thus the legislative requirements for state
franchise holders with fewer than 1 million customers were deliberately designed to recognize
that entities like incumbent cable operators had already complied with stringent build-out
requirements for video service . . ..)

? See CCTA Opening Comments, p. 4 ("Since incumbent cable operators all had fewer
than 1 million telephone customers, and first provided video service to all their customer, they a
prior met this build-out requirement.").



notes that competitive local exchange carriers ("CLECs") were never required to build-out their
networks to fully cover a designated service area, let alone to do so within a particul.ar period of
time. Imposing such requirements would have likely sabotaged the emerging market for
competitive telecommunications services. Similar concerns should inform the Commission's
decision-making on build-out requirements for smaller providers. If anything, the concerns are
more significant, because at least in the CLEC context, the AT&T's and MCI's of the world had
access to significant resources. Smaller providers have no such access to extensive resources
and face the challenging task of not only constructing networks capable of providing video, but
also convincing customers to change providers, all of which makes the investment in video
infrastructure a very high-risk proposition.

Based on these considerations, the Commission should reject any suggestion that smaller
providers should be subject to the same build-out requirements as larger providers. Instead, the
Commission should permit smaller providers to build out their systems within a reasonable time
as contemplated under Section 5890(c), but establish the following safe harbors outlined in
STV's opening comments that, if met, would demonstrate per se thata snialler provider is on its

way to building out its video system within a reasonable time:

Predominantly Fiber-Based Systems
Four Years 25% of Households
Ten Years 40% of Households

Non-Fiber-Based Systems
Six Years 35% of Households
Ten Years 50% of Households

STV’s safe harbor proposal adheres to the intent of DIVCA and is not inconsistent with
recommendations of other parties that would apply larger provider benchmarks to smaller
providers. STV's proposal relies on the same large provider build-out thresholds measured on
the basis of percentage of homes passed, but simply allows additional time for smaller providers
who do not have the enormous financial resources of the larger providers to meet those

standards. STV’s proposal is reasonable as a safe harbor criteria with which to evaluate ongoing



DIVCA compliance. As also discussed in STV’é opening comments, the Commission should not

mandate these safe harbors for smaller providers, but should allow each individual smaller

provider the opportunity to demonstrate that its build-out is occurring at a reasonable pace even
if it has not met one of the safe harbors.

-CCTPG et al. suggest that safe harbors would violate the public hearing requirement in
DIVCA.!® CCTPG et al. too narrowly construe DIVCA. DIVCA specifically reserves to the
Commission the authority to determine what constitutes a reasonable time for build-out by
smaller providers.'' Accordingly, the Commission certainly has the discretion to establish
reasonable-time safe harbors. If, however, those safe harbors are not met and either a local
jurisdiction cbmplains to the Commission or the Commission elects to open an investigation
regarding compliance with Section 5890, STV does not disagree that Section 5890(g) would
require such proceedings to include a public hearing. ‘

Finally, smaller providers should not have to vet their build-out plans in advance through
an application process to demonstrate prospective compliance with Section 5890(c), because the
application process only requires a certification that a provider will comply with the non-
discrimination requirements in Section 5890.'% Instead, any allegations that a smaller provider
has not cbmplied with its Section 5890(a) and (c) obligations can be handled through the
complaint/investigation process identified specifically in Appendix G to General Order 169
pertaining to "Investigations into Antidiscrimination and Build-Out Provisions."

To implement STV's proposals, the Commission should modify General Order 169,
Section VI.B.1 by deleting subparagraph (3) and inserting language that subparagraphs (1) and
(2) are not the only avenue for demonstrating compliance with Section 5890(c). The
Commission could further note in that section that each individual provider bears the burden of
demonstrating that its build-out is occurring within a reasonable time in the event a formal

complaint case is filed or an Order Instituting Investigation is adopted by the Commission.

10 See CCTPG et al. Opening Comments, p. 3; see also Cal. Public Util. Code § 5890(g).
' Cal. Public Util. Code § 5840(c).
12 Cal. Public Util. Code § 5840(e)(1)(B)(i).




III. THE COMMISSION SHOULD UPDATE GENERAL ORDER 169 TO REFLECT

NOTICE REQUIREMENTS RELATED TO IMMINENT ENTRY.

In its opening comments, AT&T notes that General Order 169 did not include the
requirement identified in D.07-03-014 that stafe-franchised video providers provide notice to
incumbent cable operators at the same time state-franchised video providers provide notice to a
local jurisdiction that they intend to initiate service. Such notice is important to incumbent cable
operators, because it provides the basis upon which an incumbent cable operator may exercise
abrogation rights provided under Section 5840(0)(3). Because the General Order is much more |
likely to be a source of information than the decision adopting the General Order, the
Commission should add a new paragraph to Section VI of General Order 169 identifying the
obligation to provide notice to both local jurisdictions and incumbent cable operators when a

state-franchised video provider intends to initiate service.

IV.  CONCLUSION.

Based on the foregoing, the Commission should establish separate build-out safe harbors
for smaller providers without making such safe harbors mandatory construction benchmarks.
STV’s safe harbor proposal is consistent with AB 2987 in that it simply provides additional time
to smaller companies who lack substantial financial resources to meet the safe harbor build-out
standards agreed to by the larger companies. Accordingly, STV's safe harbor proposal is
reasonable and should be adopted for application to smaller providers. The Commission should
reject proposals to adopt additional, new reporting requirements beyond those identified in
DIVCA. None of the parties supporﬁng such additional reporting requirements could identify
statutory support for their proposals, and, therefore, additional reporting proposals should not be
adopted. Finally, the Commission should update General Order 169 to include D.07-03-014's
obligation for state-franchised video providers to provide notice to both local jurisdictions and

incumbent cable operators upon its intent to initiate service in a particular local jurisdiction.
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